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pending (1) a final determination as to
its validity or invalidity by a court of
competent jurisdiction or (2) further
order of this court;

b. No performance, compliance or
adherence of plaintiff to any term or
condition of such chapters pursuant to
this injunction shall constitute a waiv­
er, estoppel or bar of any type against
plaintiff in connection with its judicial
challenge, if any, to that term or condi­
tion;

c. If at the time of the issuance of
licenses pursuant to this injunction
plaintiff shall not have theretofore
complied with the requirements of any
particular provisions of the specified
chapters, then subsequent compliance
within a reasonable time period, and in
any event prior to the commencement
of construction, shall be deemed to sat­
isfy such provisions.
In the event that defendants, or either

of them, should amend and/or modify
the terms and/or conditions of the speci­
fied chapters, such amendments and/or
modifications shall not become effective
as against plaintiff unless and until this
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injunction shall have been modified to
include such amended and/or modified
terms and/or conditions.

Nothing contained in this injunction
shall be construed to prevent enforce­
ment against plaintiff of the terms and
conditions of the specified code chapters
or of any code, ordinance or statute not
inconsistent with the contents hereof
without the further approval and/or re­
view of this court.

Nothing contained in this injunction or
in the specified chapters shall be con­
strued to prevent the application by
plaintiff and/or defendants to this court
for further review of the terms and con­
ditions hereof as appropriate.

3. That plaintiff be awarded nothing
by way of money damages against either
or both defendants;

4. That any applications for award of
statutory costs and/or attorneys' fees
shall be served, filed and processed in
accordance with the provisions of Rules
292 and 293 of Local Rules for the East­
ern District of California,"



a. WAS THE PREDOMINANT PURPOSE UNDERLYING DEFENDANTS' USE

OF THE RFP (REQUEST FOR PROPOSAL) PROCESS TO LIMIT THE

ABILITY OF CABLE OPERATORS TO EXPRESS THEIR VIEWS AND

EXERCISE THEIR EDITORIAL JUDGMENT?

\.. ~

NOT ANSWERED ....!...-

NOT ANSWERED ....!...-

1

2

REQUEST FOR

AND OPERATE A CABLE

NO

NO

NO
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APPENDIX A-

SPECIAL VERDICT NO.

(Not Given)

SPECIAL VERDICT NO.

YES

YES

YES

DID DEFENDANTS DENY PLAINTIFF PERMISSION TO CONSTRUCT

AND OPERATE A CASLE TELEVISION SYSTEM BECAUSE DE­

FENDANTS OPPOSE PLAINTIFF'S VIEWS?

TELEVISION

AREA?

b.

a.
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APPENDIX A-Continued

c. WAS THE PREDOMINANT PURPOSE UNDERLYING DEFENDANTS' USE

AND APPLICATION OF THE RFP PROCESS TO DISCOURAGE

EXPRESSION OF ONE VIEWPOINT AND ADVANCE EXPRESSION

3

NOT ANSWERED _X_

4

NOT ANSWERED X

XNO

NO

NO

NO

X

SPECIAL VERDICT NO.

SPECIAL VERDICT NO.

YES

YES

YES

YES

OF ANOTHER?

a. HAVE DEFENDANTS LEFT OPEN AMPLE ALTERNATIVE CHANNELS

OF COMMUNICATION FOR PLAINTIFF, AND PERSONS LIKE

PLAINTIFF, WHO WISH TO EXPRESS THEIR VIEWS?

a. DID PLA!WTIFF HAVE THE FINANCIAL AND TECHNICAL

CAPABILITIES TO CONSTRUCT AND OPERATE A CABLE

TELEVISION SYSTEM IN THE SACRAMENTO METROPOLITAN

AREA?

d. DOES THE RFP PROCESS APPLY EVENHANDEDLY (I.E.

REGARDLESS OF VIEWPOINT) TO ALL ENTITIES DESIRING

TO PROVIDE CABLE TELEVISION SERVICE?
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APPENDIX A-Continued
SPECIAL VERDICT NO. 5

(Not Given)

a. IS THE CAPACITY OF THE PUBLIC RIGHTS OF WAY AND

UTILITY EASEMENTS IN THE SACRAMENTO METROPOLITAN

AREA LIMITED TO ANY SIGNIFICANT DEGREE? IN OTHER

WORDS, DID THE RIGHTS OF WAY AND EASEMENTS LACK

SUFFICIENT ROOM FOR ALL CABLE COMPANIES WHO EITRI'R

WANTED TO USE THEM OR MIGHT WANT TO USE THEM IN

THE FUTURE? .

IS

6

NO

NO

SPECIAL VERDICT NO.

YES NO

YES

YES

THE CONSTRUCTION AND OPERATION OF A CABLE

INVOLVE THE USE OF PUBLIC

WERE THE PAYMENTS EXCESSIVE?

IT PROPER FOR DEFENDAN TO REQUIRE THAT A CABLE

COMPANY PAY FOR THE USE

IFb.

a.

c.

YES NO X



DISRUPTION THAN WOULD OCCUR WITHOUT THE RFP PROCESS?

b. IF YOUR ANSWER TO THE PRECEDING QUESTION IS ·YES,"

DID DEFENDANTS' USE OF THE RFP PROCESS RESULT IN LESS
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8

X

X

x

NO

NO

NO

NO
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7

SPECIAL VERDICT NO.

SPECIAL VERDICT NO.

YES

YES

YES

YES

DEFENDANTS AS A PRETEXT FOR JUSTIFYING THEIR RFP

PROCESS?

TELEVISION SYSTEM CAUSE SIGNIFICANT DISRUPTION IN

THE USE OF PUBLIC PROPERTY?
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a. DOES THE CONSTRUCTION AND OPERATION OF A CABLE

TELEVISION SYSTEM CAUSE SIGNIFICANT SAFETY HAZARDS

TO BOTH THE PUBLIC AND WORKERS?

c. WAS "DISRUPTION AND INCONVENIENCE" A SHAM USED BY

a. DOES THF CONSTRUCTION AND OPERATION OF A CABLE



c. WAS" SAFETY HAZARDS" A SHAM USED BY DEFENDANTS AS A

PRETEXT FOR JUSTIFYING THE RFP PROCESS?

b. IF YOUR ANSWER TO THE PRECEDING QUESTION IS "YES," DID

DEFENDANTS' USE OF THE RFP PROCESS RESULT IN FEWER

SAFETY HAZARDS THAN WOULD OCCUR WITHOUT THE USE OF

THE RFP PROCESS?

9

X

X

NO

NO

NO

APPENDIX A--eontinued
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SPECIAL VERDICT NO.

YES

YES

YES

IF YOUR ANSWER TO THE PRECEDING QUESTION IS "YES,·

DID DEFENDANTS' USE OF THE RFP PROCESS RESULT IN LESS

INTERFERENCE WITH PRIVATE PROPERTY THAN WOULD OCCUR

WITHOUT THE RFP PROCESS?

DOES THF CONSTRUCTION AND OPERATION OF A CABLE

TELEVISION SYSTEM SIGNIFICANTLY INTERFERE WITH THE

ABILITY OF SACRAMENTO RESIDENTS TO USE THEIR PRIVATE

PROPERTY?

b.

a.

1346

i

l'
i



FOR JUSTIFYING THEIR RFP PROCESS?

USE OF THE RFP PROCESS?

PROPERTY" A SHAM USED BY DEFENDANTS AS A PRETEXT

1347

10

x

x

NO

NO

NO

SPECIAL VERDICT NO.

YES

YES

YES

A SIGNIFICANT DEGREE: NOISE, VISUAL CLUTTER,

ENVIRONMENTAL AND/OR AESTHETIC PROBLEMS?
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APPENDIX A-Continued
c. WAS "INTERFERENCE WITH ABILITY TO USE PRIVATE

A. DOES THF CONSTRUCTION AND OPERATION OF A CABLE

TELEVISION SYSTEM CAUSE ANY OF THE FOLLOWING TO

b. IF YOUR ANSWER TO THE PREVIOUS QUESTION IS "YES,"

DID DEFENDANTS' USE OF THE RFP PROCESS RESULT IN

FEWER OF THESE IMPACTS THAN WOULD OCCUR WITHOUT THE
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APPENDIX A-Continued
C. WAS "NOISE, VISUAL CLUTTER, AND/OR OTHER ENVIRONMENTAL

AND AESTHETIC IMPACTS" A SHAM USED BY DEFENDANTS AS

A PRETEXT FOR JUSTIFYING THEIR RFP PROCESS?

11

RFP PPOCESS PROVIDE A

THE BURDENS THAN

x

NO

NO

NO

NO

BURDENS FOR GOVERNMENT? (BURDENS ARE

IF THEY ARE GREATER THAN THOSE WHICH

ENCROACHMENT PERMIT PROCESS'.)

SPECIAL VERDICT NO.

(Not Given)

YES

YES

YES

YES

CONSTRUCTION AND OPERATION OF A CABLE

VISION SYSTEM CREATE SIGNIFICANT ADMINISTRATIVE

OR

MORE EFFECTIVE MEANS OF

USED BY DEFENDANTS AS A

THEIR RFP PROCESS?

THE ENCROACHMENT PERMIT PROC

DID DEFENDANTS' USE OF

b. IF YOUR ANSWER TO TH

c. WAS "ADMINISTRATIVE AND

a.



SYSTEMS UNLIKELY TO OCCUR AND ENDURE IN THE SACRAMENTO

MARKET? IN OTHER WORDS, IS CABLE TELEVISION A

A PRETEXT FOR GRANTING A SINGLE CABLE TELEVISION
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NO

NO

NO

APPENDIX A-eontinued
12

X

SPECIAL VERDICT NO.

YES

YES

YES

"NATURAL MONOPOLY" IN THE SACRAMENTO MARKET?

X

FRANCHISE?
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a. IS RHEAO-TO-HEAO" COMPETITION AMONG CABLE TELEVISION

c. WAS RNATURAL MONOPOLY" A SHAM USED BY DEFENDANTS AS

b. IF YOUR ANSWER TO THE PRECEDING QUESTION IS RYES,R

ARE THERE FEWER ADVERSE EFFECTS ASSOCIATED WITH

HAVING A SINGLE PROVIDER OF CABLE TELEVISION AS A

RESULT OF THE RFP PROCESS THAN THERE WOULD BE IN

THE ABSENCE OF THE RFP PROCESS?



e. WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS TO

a. DOES THE PUBLIC AS A WHOLE BENEFIT FROM EQUAL AND

UNIFORM CABLE TELEVISION SERVICE THROUGHOUT THE

APPENDIX A-eontinued

d. WAS "NATURAL MONOPOLY" A SHAM USED BY DEFENDANTS TO

PROMOTE THE MAKING OF CASH PAYMENTS AND PROVISION OF

"IN KIND" SERVICES BY THE COMPANY ULTIMATELY SELECTED

TO PROVIDE CABLE TELEVISION SERVICE TO THE SACRAMENTO

13

NO

NO

NO
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x

x

x

SPECIAL VERDICT NO.

YES

YES

YES

ELECTED OFFICIALS?

OBTAIN INCREASED CAMPAIGN CONTRIBUTIONS FOR LOCAL

SACRAMENTO COMMUNITY?

MARKET?

1350



APPENDIX A-eontinued

b. DID THE RFP PROCESS ENCOURAGE EQUAL AND UNIFORM

CABLE TELEVISION SERVICE TO A GREATER DEGREE THAN

WOULD BE ACHIEVED IN THE ABSENCE OF THE RFP PROCESS?

1. DOES THE PUBLIC AS A WHOLE OBTAIN SIGNIFICANT BENEFITS

FROM ANY OF THE FOLLOWING: ACCESS CHANNELS,

PRODUCTION FACILITIES, TECHNICAL ASSISTANCE AND

GRANTS?

WAS "EQUAL AND UNIFORM CABLE TELEVISION SERVICE"

14

X

NO

NO

NO

x

x

SPECIAL VERDICT NO.

YES

YES

YES

A SHAM USED BY DEFENDANTS AS A PRETEXT FOR

JUSTIFYING THEIR RFP PROCESS?
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d. WAS THE PROVISION OF SUCH BENEFITS A SHAM USED BY

c. IF YOUR ANSWER TO THE PRECEDING QUESTION IS ·YES,·

WERE DEFENDANTS MOTIVATED TO PROVIDE SUCH BENEFITS

BY EITHER A DESIRE TO OBTAIN INCREASED ~OLITlCAL

INFLUENCE FOR ELECTED OR APPOINTED LOCAL OFFICIALS

OR A DESIRE TO FAVOR LOCAL OFFICIALS' POLITICAL

XNO

NO

NOx

YES

YES

YES

DEFENDANTS AS A PRETEXT FOR JUSTIFYING TREIR RFP

PROCESS?
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SUPPORTERS?

X

APPENDIX A-eontinued

DID THE RFP PROCESS ENCOURAGE THE PROVISION OF THESE

KINDS OF RESOURCES TO A GREATER EXTENT THAN WOULD BE

PROVIDED IN THE ABSENCE OF THE RFP PROCESS?

b.
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4. DOES THE PUBLIC HAVE A SIGNIFICANT INTEREST IN THE

TECHNICAL QUALIFICATIONS OR BACKGROUND OF ANY

COMPANY CONSTRUCTING OR OPERATING A CABLE TELEVISION

SYSTEM IN SACRAMENTO? (THE PUBLIC'S INTEREST IS

SIGNIFICANT IF, AMONG OTHER THINGS, CONSUMERS WOULD

RECEIVE REDUCED LEVELS OF CABLE SERVICES AND

TECHNOLOGY ~F GOVERNMENT DID !!Q! INQUIRE INTO THE

TECHNICAL CAPABILITIES OF CABLE OPERATORS.)

YES X NO
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SPECIAL VERDICT NO. 17

xNO

NOYES

WAS ·FINANCIAL QUALIFICATIONS· A SHAM USED BY

DEFENDANTS AS A PRETEXT FOR JUSTIFYING THEIR RFP

PROCESS?

YES

APPENDIX A-eontinued

IF YOUR ANSWER TO THE PRECEDING QUESTION IS ·YES,·

DOES THE RFP PROCESS PROMOTE THIS INTEREST?

X

b.

c.
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APPENDIX A-Continued
b. IF YOUR ANSWER TO THE PRECEDING QUESTION IS "YES,·

UNDER THE INSTRUCTIONS ON DAMAGES GIVEN TO YOU, WHAT

AMOUNT OF DAMAGES, IF ANY, SHOULD BE AWARDED TO PLAINTIFF?

872 F.Supp.-31
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18

x

x

NO

NO

SPECIAL VERDICT NO.

YES

YES

RFP PROCESS?

DOES THE RFP PROCESS PROMOTE THIS INTEREST?
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c. WAS "TECHNICAL QUALIFICATIONS" A SHAM USED BY

DEFENDANTS AS A PRETEXT FOR JUSTIFYING THEIR
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Donald P. Ziefang
Baker & Hostetler
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5304

Sol Shildhause
Farrow, Shildhause &Wilson
1400 16 Street, N.W.
Washington, D.C. 20036

..' 1800B-1B

IN "EP\.Y "arE" TO:

Dear Messrs. Ziefang and Shildhause:

RE: KUPL{~) and KUPL-FM
Portland, Oregon
File Nos. BR-901002BL, BRH-901002D8

This is in reference to the Petition to Deny that Pacific. West Cable
Television (PacWest) filed against the license renewal applications for
stations KUPL and KUPL-FH, licensed to Scripps Howard Broadcasting Co. The
Petition to Deny alleges that the licensee's cable television sUbsidiary
engaged in anticompetitive behavior. PacWest also raised these allegations in
a civil suit, which was settled with no adjudicated findings. In June 1992,
PacWest filed a theP e t i t i o n n o D . ( n o ) T j 
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context of the WMAR-TV proceeding.

A~cordingly, PacWest's Request for Dismissal of its Petition to Deny IS
GRANTED and its Petition to Deny the license renewal applications of KUPL and
KUPL-FM, Portland, Oregon IS DISMISSED. Further, we find that grant of the
license renewal applications would serve the pUblic interest. Accordingly, the
license renewal applications of Scripps Howard Broadcast Company for stations
KUPL and KUPL-FM, Portland, Oregon ARE GRANTED.

Sincerely,

A~-z:;.6&~
~Larry D. EadsC Chief, Audio Services Division

Mass Media Bureau

cc: Television Branch, Video Services Div. (WMAR-TV proceeding)



CERTIFICATE OF SERVICE

I, Valerie A. Mack, a secretary in the law firm of Fisher,

Wayland, Cooper and Leader, do hereby certify that true copies of

the foregoing "REQUEST TO CERTIFY APPLICATION FOR REVIEW" were

sent this 8th day of April, 1993, by first class United States

mail, postage prepaid, to the following:

* The Honorable Richard L. Sippel
Administrative Law Judge
Federal Communications Commission
2000 L Street, N.W., Room 214
washington, D.C. 20554

* Charles Dziedzic, Chief
Hearing Branch
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street, N.W., Room 7212
Washington, D.C. 20554

* Barbara Kreisman, Chief
Video Services Division
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W., Room 700
Washington, D.C. 20554

Donald P. Zeifang, Esq.
Kenneth C. Howard, Jr., Esq.
Baker & Hostetler
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036

Counsel for Scripps Howard Broadcasting Co.

* By Hand

Valerie 'A. Mack


